STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 946
g

)

Appeal of )

| NTRODUCTI ON

The administrator of the petitioner’s estate! appeals a
deci sion of the Department for Children and Fam lies (DCF)
finding the petitioner ineligible for long termcare Medicaid

benefits based on excess resources.

FI NDI NGS OF FACT

The foll ow ng proposed facts are based on stipul ations
which the parties agreed to at a hearing held on Cctober 13,
2005 and copi es of docunents submtted by the petitioner at

t he hearing and on Novenber 2, 2005 and by DCF on Cctober 25,

1 As this recomendation was being prepared, DCF raised the issue of
whet her the attorney in this case actually represents the decedent’s
estate. It is assumed herein that he does although as DCF has raised
this issue, the attorney should be prepared to show that he does
represent the estate at the Board neeting on Decenber 7. It is only an
admi ni strator of an estate who can pursue an eligibility appeal. See
MLO4.
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2005.2 Neither the petitioner nor DCF objected to the
subm ssion of the docunments received post-hearing.

1. The decedent was ninety years old when he applied
for Medicaid on April 29, 2005 to cover the costs of his
long-termcare in a nursing facility where he had been a
private pay patient since Decenber of 2004. The decedent’s
son, J.R, filed the application for himunder a general
power of attorney to conduct virtually all his business which
t he decedent had granted himon August 12, 1992. The
decedent died on June 22, 2005 before DCF nade a decision on
his eligibility. H s estate continued to pursue his Mdicaid
eligibility for a three nonth period fromApril through June
of 2005.

2. On Septenber 9, 2005, DCF denied the decedent’s
application for having resources which were $59,173.71 in
excess of the $2,000 maxi rum The resources included a
savi ngs account and cash resources totaling $1,822, a $3, 400
bank account representing the remai nder of an escrow account

established on March 15, 2005 for the painting of the

2 These docunents consisted of application materials, DCF notices of

deci sion, DCF requests for information and verification of incone and
resources and the petitioner’s responses thereto, as well as copies of
tax filings, bank accounts and life insurance statenents, health

i nsurance card, cancelled checks, invoices, power of attorney grants and
real estate deeds.
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decedent’s honme and a |life estate valued at $55,951.71.° The
petitioner/estate appeal ed this decision on Septenber 19,
2005.

3. The only resources which would potentially
disqualify the petitioner/estate from establi shing
eligibility are the escrow account and the life estate. DCF
i ndi cated at hearing that the escrow account was not the
focus of the disqualification and that the |ife estate was
the inmpedinent to eligibility. However, in its nenoranda
filed subsequent to hearing it argued that both accounts are
disqualifying. The petitioner responded to argunents
regardi ng both assets.

4. The first asset at issue, the escrow account, was
created when the decedent placed $25,900 in an account
| abel ed “house account” on March 14, 2005 on which both he
and his son, J.R, as power of attorney were |isted as owners
and the petitioner’s two sons as beneficiaries. The account
was set up to pay the cost of painting the decedent’s house
and barn and required two signatures to withdraw any funds

fromthe account.

® DCF excl uded $10,000 in a burial account, the value of a life estate and
power of sale in his own home which he retained after the remainder was
conveyed to his son in March of 2005 and a life insurance policy worth

$1, 000.
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5. The estimate for the cost of the painting and
agreenent to pay were done verbally. $7,500 was paid out on
t hat account for “prep work” on March 31, 2005, $7,500 for
pai nting on April 19, 2005, $7,500 on May 8, 2005 and Apri
26, 2005. Each check was nmade out to the painting business
and contai ned the signatures of both J.R , as power of
attorney for the decedent, and the painter who owned the
busi ness. An invoice was submtted on May 31, 2005 show ng
that the work on the house had been 90 percent conpl eted and
that the barn was 70 percent conplete. The invoice showed
t hat $22,500 had been received so far in paynent. The
i nvoi ce stated that $3,400 was due under the contract.
Because DCF wanted to see a witten estimate of the cost of
the work and the decedent had not previously gotten one, the
painter prepared a witten estimate on May 31, 2005 show ng
that the entire job was expected to cost $25, 900.

6. The second asset at issue was a life estate
pur chased by the decedent for $49,000 on April 15, 2005. The
life estate was an interest in property which had been wholly
owned by the decedent’s son, J.R, and his spouse. In the
qui tcl ai m deed which created the life estate, J.R and his
spouse gave the decedent an exclusive right to use their

property during the termof the life estate. The parties
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agree that the market value of the life estate (based on the
val ue of the property and |ife expectancy tables) at the tine
of application was $55,951.71. The parties al so agree that
J.R and his spouse did not give the petitioner a right to
sell his life estate in their property. The |ife estate has

si nce been extingui shed by the decedent’s death.

ORDER

The decision of DCF finding the decedent ineligible for

Medi cai d due to excess resources is affirned.

REASONS

The burden is always on an applicant for benefits to
show that he neets the eligibility requirenments, including
the financial requirenents, for long-term Medicaid. Fair
Hearing Rule No. 11. As a programintended for | owincone
persons* the Medicaid regul ati ons disqualify individuals who
have countabl e financial resources in excess of $2,000.
M220, P-2420(c). Resources are defined by the program as
“avail abl e cash or other property owned by individuals and
avai l abl e for their support and naintenance.” M30. The

regul ations require that “all resources of the nenbers of the

442 U.S.C. 8§ 1396a(a)(10)(ii)(XIl) limts Medicaid to persons with income
no nore than 250 percent of the federal poverty line.
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financial responsibility group nmust be counted except those
specifically excluded.” M30.

Ownership interests in real property, other than the
applicant’s personal residence, are generally included as a
countabl e resource in determining eligibility. M231. Sone
exclusions fromcountability are carved out of the general
rul e, including exclusion for certain kinds of |ife estates:

Li fe Estates

(a) Definition

Life estate nmeans a | egal arrangenent entitling the
owners to possess, rent, and otherwi se profit from
real or personal property during their lifetine.
The owner of a life estate sonetimes may have the
right to sell the |life estate but does not normally
have future rights to the property. Ownership of a
life estate may be conditioned upon ot her

ci rcunst ances, such as a new spouse. The docunent
granting the life estate includes the conditions
for the life estate and the right of the owner to
sell or bequeath it, if these property rights were
r et ai ned.

(b) Exclusion for life estate interests created on or
after July 1, 2002

Wen the owners retain the power to sell the entire
real property, including any renai nder interest,

t he departnent excludes the value of the life
estate in the real property only if the life estate
is an interest in the individual’s home (M232.11).
For this purpose, the value of the |ife estate

i ncludes the value of the remainder interest.
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The departnent excludes life estates in real
property when the owner does not retain the power
to sell the real property.

M232. 16

The countability of the decedent’s |life estate hinges
upon the interpretation of this regulation. Both the parties
agree that life estates are countabl e under this regulation
if the owner of the life estate has the power to sell the
property. As a factual matter, both parties agree that the
decedent’s life estate did not include that power. The
di spute between the parties arises fromDCF s view of the
regul ation as referring only to a life estate that was
created from property that was al ready owned by the
petitioner, not a life estate that was purchased from sone
ot her property owner. The petitioner/estate does not dispute
that the decedent purchased the |ife estate from anot her
property owner (his son and daughter-in-law) but argues that
DCF s interpretation is wong and that the regulation al so
i ncl udes purchases of |life estates from other property
owners.

In support of its interpretation, DCF points to | anguage
in the above regul ation which refers to an “owner” of

property who either “retains” or does “not retain” a right to
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certain interests in the real estate at issue. DCF argues

that the |l egal neaning of the word “retain” nmeans “to
continue to hold, have, use recognize, etc, and to keep.”
Bl acks Law Dictionary, Fifth Edition. (DCF s enphasis.)
That word “retain” necessarily inplies, in DCF s view, that
the person with the life estate kept it froma | arger

interest in property he once owmed. Citing |anguage in State

v. Gabriel, 192 Conn. 405 (1984), DCF argues that there is a

real |egal distinction between “receive” and “retain” in that
one nust first have acquired sonmething before it can be
retained. As the decedent never owned the property from
which the life estate was granted, DCF believes he has
obt ai ned sonet hing, but retained nothing in purchasing this
life estate and thus does not fall under the narrow exception
in the regul ati on above.

The petitioner/estate argues that the definition of a
life estate found under (a) does not say that a life estate
only exists when it is retained. The petitioner/estate
further argues that it is not the fact of the existence of a
life estate which is disqualifying but it is the addition of
certain powers (e.g. sale or nortgage) to a life estate that
can make it countable, no matter how it was created. In

support of its position, the petitioner/estate relies on a
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bulletin issued by DCF which recently tightened this rule

based on a legislative directive to include as disqualifying

those |life estates retaining the power to nortgage as well as

those which retain the right to sell the property:

Currently the departnent considers life estates an

excl uded resource if an individual retains the power to
fully nortgage the property, even though the individual
owns only a life estate wthout the power to sell the
property. The power to nortgage effectively makes the
full value of the asset available to the individual.
The proposed rule provides that the department wll
count an applicant’s |life estate as a resource if the
applicant retains the power to sell or nortgage, unless
the life estate is held in the applicant’s principal

pl ace of residence. This elimnates an unnecessary

di sregard of a private resource available to pay for
care.

DCF Bull etin 05-19F, Page 4.

Unfortunately, the passage cited above by the

petitioner/estate in no way addresses the issue before the

Board: whether the life estate to be excluded must have been

created from property owned by the applicant. If anything,

the section cited by the petitioner/estate supports DCF s

view that the estate nust be “retained” as that |anguage is

again used by DCF. Section (a) of the regulation cited above

is of no help either since it only seeks to explain what a

“life estate” is and describe sone of its varieties, not to

say which of these kinds of life estates m ght be excl udible.
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The decisional factor in this case hinges on the words
used in the regul ati on above at section (b) which does
address which |ife estates are to be excluded. Statutory (or
regul atory, in this case) interpretation always begins with a
cl ose ook at the | anguage used in the regulation itself.

State v. Pratt, 173 Vt 562, 795 A 2d 1148 (2002). Since the

first part of (b) applies to a life estate which is created
fromthe applicant’s personal residence, it is the second
one-sent ence paragraph of the regulation that is applicable
here: “The departnment excludes |ife estates in real property
when the owner does not retain the power to sell the real
property.”

In interpreting this sentence, every word is to be given
its ordinary meaning and no word is to be interpreted as

uni nt ended surplusage. See Fletcher HIls, Inc. v. Crosbhie,

2005 vt. 1, 872 A 2d 292 (2005). DCF is correct that the
ordi nary meaning of the word “retain” is to keep sonet hi ng.
DCF is also correct that one cannot keep an interest in a

pi ece of property which was not previously owed. |If DCF had
intended to include every life estate, even those created by
purchase from other property owners, it could have used a
word |ike obtained, rather than retained. However, DCF did

not use that word and it nust be concluded that DCF used the
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word “retained” with intent, and not through sone kind of
error or sl oppiness.

Since the petitioner/estate brought up the fact that DCF
has a new bulletin inplementing a recent further restriction
on estates, it is interesting to note that the word used by
the legislature itself in directing this newrestriction is
“reserved”, a word simlar to “retained”. |In that new
statute, the legislature directed DCF to amend the Medicaid
Rul es on July 1, 2005° under an expedited process in order:

(5) To count as a resource a life estate held by the

applicant or recipient with a reserved power-to-
nort gage (other than the principal place of
resi dence) and value the life estate at the ful
fair market value of the fee estate,
notwi t hstandi ng the purported creation of a
remai nder interest in another party.
§ 303 Long-Term Care

Financial Eligibility 2005,

Appropriations Act 71 (H 516)

The sol e purpose of this statutory change is to exclude
not only life estates that include a power of sale but also
those that include a power to nortgage.® The |anguage in the

new statue again uses a version of “retain” (reserved) to

describe the life estate interest. The |legislature could

5 This is the regulation referred to in DCF's bulletin 05-19F which was
relied on by the petitioner and quoted above.

6 Of course, as this statue went into effect more than two nonths after

the petitioner’'s application, it is in no way applicable to determ ning
his eligibility. It is only instructive as a continued expressi on of

| egi slative intent.
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have used | anguage which clearly included other life estates
but it did not. Its choice of this restrictive word further
supports DCF s contention that its regulation was neant to
apply only to property previously owed by the petitioner.
Furthernore, the legislature s continued use of such | anguage
gi ves additional weight to a finding that DCF s
interpretation of its regulation inplenents the intent of the
| egi sl ature, a goal which is the ultinmate objective of any

attenpt to interpret a regulation. Hartford Board of Library

Trustees v. Town of Hartford, 174 VT 598, 816 A 2d 512

(2002).

The petitioner/estate may be correct that the
| egi sl ature or DCF could have nmade it nore obvious that life
estates nmust be created only from property owned by the
applicant. However, the petitioner/estate has a heavy burden
when it conmes to argui ng agai nst DCF s reasonabl e
interpretation of the language it used in its regulation.
This is true first because the petitioner/estate has the
general burden of proof in this matter, which requires it to
show that DCF' s interpretation of its own regulation is not
supported by the plain | anguage of the regulation or is
unreasonable in light of the statutory purpose. The

petitioner/estate has failed on this first count because it
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has shown no support for its position in the actual |anguage
of the regulation unless the word “retained” is conpletely
ignored. On the second count, the petitioner/estate has
of fered no argunent that counting the purchased life estate
is inconsistent with the Medicaid statutory schenme which
generally requires persons to use their resources to pay
their nedical bills, and eschews vol untary inpoverishnent.
The second reason that the petitioner’s burden is
particularly heavy in this matter is that statutes (and
regul ations) are generally construed strictly agai nst persons
who are seeking exceptions to a general rule. See Qur Lady

of Ephesus House of Prayer, Inc. v. Town of Jamaica, 2005

Docket, Vt. 16, 869 A 2d 145 (2005)(a claimof exenption form

payi ng taxes) and In re Appeal of Casella Waste Managenent,

175 vt. 335, 830 A 2d 60 (2003)(a claimof exenption froma
zoning ordinance). In this case the general rule is that

real property resources that do not consist of a personal

resi dence are countable resources avail able to pay necessary
medi cal expenses. M30. Certain specific exceptions are
carved out to the general rule in the regulations. It is the
duty of the interpreting authority not to expand these
exceptions through an additive reading of the regulations.

DCF' s regul ation nmust be read strictly as witten against the
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petitioner/estate because it is an exception to the general
rule. A strict reading of this rule excludes life estates
whi ch are not retained fromproperty owned by the applicant
himsel f. DCF and the Board have no authority to inply an
excl usion of yet another class of property in the absence of
any clear statutory |anguage creating that exclusion.

As the petitioner/estate has failed to neet its burden
of show ng that the life estate purchased by the decedent
fromfamly nmenbers two weeks before his application for
Medi cai d” is an excluded resource, it nust be counted as
avai l able to neet his nedical needs. Both parties have
agreed that counting this $55,951.71 resource results in the
decedent’s financial ineligibility for the Medicaid program
during the three nonths at issue. Therefore, the Board is
bound to affirmthe result in this matter because it is
consistent wth DCF s regulations. 3 V.S A 8 3091(d), Fair
Hearing Rule 17. Because the decedent has been found to be
i neligible based on the countability of the value of the life
estate alone, it is not necessary to determ ne whether the
much smal | er escrow account is also a countable resource.

HHH

" DCF does note that the petitioner was given an exenption for the life
estate created fromhis own previously owned property.



